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John J. Pringle, Jr.
Direct dial: 803/343-1270

ipringle @ellislawhorne.com S\ “:’%
T
e
February 6, 2006 B
o~
e =2
VIA ELECTRONIC MAIL SERVICE AND HAND-DELIVERY (S A
The Honorable Charles L.A. Terreni SR '
Chief Clerk @

South Carolina Public Service Commission
101 Executive Center Dr., Suite 100
Columbia, SC 29210

RE:  Petition for Arbitration of Momentum Telecom, Inc. with BellSouth
Telecommunications, Inc. Pursuant to the Telecommunications Act of
1996
Docket No. 2006- EH -C, ELS File No. 608-10104

Dear Mr. Terreni:

Enclosed is the original and ten (10) copies of the Petition for Arbitration filed

on behalf of Momentum Telecom, Inc. in the above-referenced matter.

Please acknowledge your receipt of this document by file-stamping the copy of

this letter enclosed, and returning it via the person delivering same.

contact me.

JIP/cr
cc: Offic

If you have any questions or need additional information, please do not hesitate to

Very truly yours,

i P [

John J. Pringle, Jr.

e of Regulatory Staff Legal Department [via electronic and first-class mail service]

Patrick W. Turner, Esquire [via electronic and first-class mail service]

Rick
Enclosures

Richardson, Esq. [via electronic mail service]

Eliis, Lawhorne & Sims, PA., Attomeys at Law

1501 Main Street, 5th Floo

r = PO Box 2285 = Columbia, South Carolina 20202 = 803 254 4190 = 803 779 4749 Fax = ellislawhorne.com
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PUBLIC SERVICE COMMISSION e ":x
OF SOUTH CAROLINA iy B

ooy 1
Inre: Petition for Arbitration of Momentum ) ‘ o ‘1
Telecom, Inc. with BellSouth Telecommunications, ) Docket No. Pl
Inc. Pursuant to the Telecommunications Act of ) T
1996 ) I

PETITION FOR ARBITRATION OF MOMENTUM TELECOM, INC. WITH
BELLSOUTH TELECOMMUNICATIONS, INC.

Momentum Telecom, Inc. (“Momentum” or “Petitioner”) files this petition pursuant to
Section 252(b) of the federal Telecommunications Act (47 U.S.C.v §252(b)) requesting that the
Public Service Commission of South Carolina (the “Commission™) arbitrate unresolved issues
between Momentum and BellSouth Telecommunications, Inc. (“BellSouth™).

The parties also expect to continue to negotiate, and may be able to resolve some of the
outstanding issues prior to a hearing. To expedite the negotiation process, Momentum requests
the assistance of the Commission pursuant to 47 U.S.C. §252(b)(5). That section provides for
negotiations “in the presence, or with the assistance of the state commission” and states that a
party’s refusal to participate in such negotiations would be a violation of that party’s obligation
to negotiate in good faith as required by Section 251(c)(1). Therefore, Momentum asks that the
Commission assign a mediator who is knowledgeable concerning the issues raised in this petition
to assist the parties in arriving at a negotiated settlement.

The issues presented for arbitration are listed below. This petition also incorporates the
unresolved issues in the Commission’s pending “change-of-law” proceeding, Commission
Docket 2004-316-C. As explained more fully in Section IV, Momentum incorporates herein the

statement of issues and summary of the positions of BellSouth and Competitive Carriers of the



South, Inc. (“CompSouth™) in Docket 2004-316-C and adopts the positions of CompSouth in that
docket.
L PARTIES
Momentum is a telecommunications carrier as defined by 47 U.S.C. § 153. Momentum
is authorized to provide competitive local exchange services in South Carolina. Momentum’s
business address is:
Momentum Telecom, Inc.
2090 Columbiana Rd.
Suite 3000
Birmingham, Alabama 35216
BellSouth is an incumbent local exchange carrier (“ILEC”) as defined by 47 U.S.C. §
251(h). BellSouth’s business address is:
BellSouth Telecommunications, Inc.
1155 Peachtree Street NE
Atlanta, Georgia 30309-3610
II. JURISDICTION

Under § 252(b)(1) of the Act, parties to a negotiation for interconnection services or
unbundled elements within a particular state may petition the respective state commission for
arbitration of “any open issues” when negotiations fail. The parties have engaged in good faith
negotiations which have resulted in the resolution of some issues. The parties, however, have
failed to reach an agreement on other issues, thus necessitating the filing of this petition.
Pursuant to the Act, either party to the negotiation may seek arbitration during the period
between the 135" day and the 160™ day, inclusive, after the date upon which negotiations are
requested. This petition is timely filed. Momentum and BellSouth have agreed that, for
purposes of calculating the time periods described in Section 252(b)(1), the window for

requesting arbitration opened on January 14, 2006 will close on February 10, 2006.
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III. DESIGNATED CONTACTS

Communications regarding this petition should be directed to:

John J. Pringle, Jr., Esq.

Ellis, Lawhorne & Sims, P.A.

P.O. Box 2285

Columbia, South Carolina 29202-2285
(803) 343-1270 (telephone)

(803) 799-8479 (fax)

Rick Richardson, Esq.
General Counsel

Momentum Telecom, Inc.
2090 Columbiana Rd.

Suite 3000

Birmingham, Alabama 35216
(205) 978-4411 (telephone)
(205) 978-4401 (fax)

IV. ISSUES FOR ARBITRATION AND POSITIONS OF THE PARTIES

Momentum is a member of CompSouth and, through CompSouth, has participated in
Commission Docket No. 2004-316-C, a generic proceeding to address issues raised by the
Federal Communications Commission’s (“FCC’s”) Triennial Review Order (“TRO”) and
Triennial Review Remand Order (“TRRO”), and to amend the parties’ interconnection
agreements to reflect those FCC decisions. The unresolved issues in that docket remain
unresolved in the negotiations between BellSouth and Momentum. Those issues are therefore
included in this petition. Momentum adopts the same description of the issues and the same
position on those issues as presented by CompSouth in Docket No. 2004-316-C. A matrix,
listing each unresolved issue in the change-of-law proceeding as well as the position on each
issue of BellSouth and CompSouth ie., Momentum, is attached to this petition and incorporated

herein by reference.’

| To avoid confusion, the issues in the matrix are identified by the same numbers as in the change-of-law docket.
Because some issues have been settled, the numbers are not sequential.
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In addition to the matters listed in the matrix, Momentum also submits for arbitration the

following issues:

33.  What is the effective date of this agreement?

Petitioner’s Position:

The agreement should become effective on January 28, 2006, the day following the

expiration of the parties’ previous negotiated agreement.

BellSouth’s Position:

This agreement should become effective thirty days after execution.

34. Under what terms and conditions should the parties be allowed to back bill each
other?

Petitioner’s Position:

Unless ordered or permitted by the Commission, charges incurred under the
interconnection agreement are subject to a ninety-day billing limitations period. The
Commission may order or permit back billing for a period of up to two years if the billing party
demonstrates that the failure to submit a bill within ninety days was the result of circumstances
beyond the control of the billing party, such as the failure of the billed party or a third party to
provide accurate, timely information.

BellSouth’s Position:

The period of back billing is limited by the applicable statute of limitations.

35. Is Momentum obligated to reimburse BellSouth for payments made by BellSouth to
third party carriers for terminating calls originated by Momentum?

Petitioner’s Position:

As required by law, Momentum is obligated to pay third party carriers’ reciprocal

compensation or access charges, as appropriate, for terminating calls originated by Momentum.
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Momentum is not, however, obligated to make such payments to BellSouth nor to reimburse
BellSouth for payments made by BellSouth to those carriers.

BellSouth’s Position:

BellSouth may require Momentum to reimburse BellSouth for any payments made by
BellSouth to third party carriers for terminating calls originated by Momentum.

36. Should Momentum be required to waive its right to argue that ambiguity in this
agreement should be construed against the drafting party?

Petitioner’s Position:

Under normal rules of construction, ambiguity in a contract may be construed against the
party responsible for drafting the contract. Most of the language in this agreement was drafted
by BellSouth. Should a dispute arise, Momentum should be able to argue that the normal rules
of construction should apply.

BellSouth’s Position:

Momentum should be required to waive its right to argue that ambiguity in the contract
language should be construed against the drafter.

V. CONCLUSION

Momentum respectfully requests that the Commission arbitrate the open issues identified
in this petition in accordance with Section 252 of the Federal Telecommunications Act of 1996,
adopt the positions of Momentum as set forth herein, and require the parties to enter into an
interconnection agreement which incorporates those positions and, where applicable, the specific
terms and contract language proposed by Momentum. Momentum further requests, pursuant to
Section 252(b)(5) of the Act, that the Commission assign a knowledgeable mediator to be
present and to provide assistance during the parties’ continuing negotiations.

[SIGNATURE BLOCK ON NEXT PAGE]
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Respectfully submitted,

ELLIS, LAWHORNE & SIMS, P.A.

By:

O O O 1L

John }\ Pringle, X, Esq. \
P.O. Box 2285

Columbia, SC 29202-2285

(803) 343-1270 (telephone)

(803) 799-8479 (fax)

Rick Richardson, Esq.

General Counsel

Momentum Telecom, Inc.

2090 Columbiana Rd., Suite 3000
Birmingham, Alabama 35216
(205) 978-4411 (telephone)

(205) 978-4401 (fax)

Attorneys for Momentum Telecom, Inc.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing has been delivered, via U.S.
Mail, to the following on this the &4, day of February, 2006:

Patrick W. Turner, Esquire
BellSouth Telecommunications, Inc.
1600 Williams Street

Suite 5200

Columbia SC 29201

Florence Belser, Esquire
Office of Regulatory Staff
Legal Department

PO Box 11263

Columbia SC 29211

Q P b

Joth.PringlelJr., Esq. \/ \




